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THE CREATION OF THE CONSTITUTION: 

SCHOLARSHIP AT A STANDSTILL 


James H. Hutson 

The historiography of the creation of the Constitution furnishes a vivid exam- 
ple of how contemporary events can influence the writing of history. At inter- 
vals from the mid-nineteenth to the mid-twentieth century, partisans of such 
political reform movements as abolitionism and progressivism, frustrated in 
their objectives by the Constitution or by the Supreme Court's interpretation 
of it, investigated the document's origins and produced accounts which influ- 
enced -at times, dominated - the historical literature for extended periods. 
After World War I1 professional scholars asserted control over the explication 
of the creation of the Constitution, but they produced such a Babel of voices 
and interpretations and created so much confusion about the writing of the 
document that our current understanding of its creation often seems to be as 
imperfect as it was during the early days of the republic. 

In the first decades after ratification, the creation of the Constitution was 
an enigma to investigators, largely because they had little source material, the 
members of the Constitutional Convention having scrupulously, even 
obsessively, observed that body's secrecy rule long after it adjourned. Conse- 
quently, historians confronting the Constitution were obliged to skip over it 
in a paragraph or a sentence. The most important among these early 
historians were John Marshall and David Ramsay, who had been members of 
state ratifying conventions, and Mercy Otis Warren, the sole Antifederalist in 
the group.' Others whose work at least touched the Constitution ranged from 
the scholarly Jeremy Belknap to scribblers who have been long and justifiably 
forgotten: John M'Culloch, John Lendrum, Hannah Adams, Abiel Holmes, 
Salma Hale, and Charles A.  G o o d r i ~ h . ~  As if to compensate their readers for 
slighting the Constitution, these writers devoted disproportionate amounts of 
space to the years preceding it. They were the original exponents of the 
"critical period thesis, for they regarded conditions under the Confederation 
as a national disaster. The government was a "jest," "enfeebled," an example 
of "imbecility," of "total inefficiency."3 Having experienced the impact of 
Shays' Rebellion, the earliest historians stressed its significance as a symbol of 
the national sickness and portrayed it as a far more potent catalyst of the 
Constitution than did subsequent writers. 



464 REVIEWS IN AMERICAN HISTORY / December 1984 

For the earliest historians, the men who delivered their country from the 
tribulations of the Confederation by writing the Constitution were heroes 
who deserved the gratitude of posterity. In 1950 Merrill Jensen labeled this 
attitude the "chaos and patriots to the rescue" approach.4 The earliest 
historians would have accepted this description of their work, but would 
have been surprised at the condescension with which it was applied. They 
also accepted, implicitly, the notion that the Constitution was consistent in its 
objectives with the Declaration of Independence. No counterrevolution for 
them. 

Source material about the Constitution became available in 1819 with the 
publication, at the direction of Congress, of the official Journal, Acts, and 
Proceedings of the Convention.s Two years later the notes of New York 
delegate Robert Yates, covering the first third of the Convention (through 
July 5), were published by that most improbable of editors, Citizen Edmond 
Genet.6 In 1827 Jonathan Elliot began issuing his Debates in the Several State 
convention^.^ The 1820s saw, then, the appearance of a trove of documents 

about the Constitutional Convention, although Elliot disparaged it for its 
"barrenness" and ' ' b i a~ . "~  

The first writer to take advantage of the newly accessible materials and to 
produce a tolerable account of what happened during the Convention was 
Timothy Pitkin, whose Political and Civil History of the United States (2 
vols., 1828) devoted sixty-eight pages to the Convention and the ratification 
contest. Pitkin did not, however, start a trend toward comprehensive treat- 
ment of the Constitution's creation. Writers in the 1830s returned to the 
economy of the earliest historians. Noah Webster's History of the United 
States (1832), a potboiler on the M'Culloch and Lendrum models, blasted the 
Confederation as "utterly insufficient" and covered the writing of the Con- 
stitution in a sentence. Joseph Story, in his ponderous Commentaries on the 
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By 1840 Garrison and his followers had concluded that the Constitution 
was the bulwark of slavery, the principal impediment to its abolition. The 
"appalling decisionr' of the Supreme Court in 1842 in Prigg v. Pennsylvania 
(forbidding state assistance to fugitive slaves) seemed to confirm this view. 
Madison's notes were used to "prove" its correctness. In 1843, for example, 
Wendell Phillips published The Constifution a Pro-Slavery Compact, which 
he subtitled Selections from the Madison Papers. Phillips strung together all 
of Madison's passages about slavery, augmented by other contemporary 
quotations, to prove that the Constitution was a compromise, an "infa- 
mous . . . bargain," between North and South in which its authors had 
"bartered honesty for gain and became partners with tyrants that they might 
share in the profits of their tyranny." It was, raged Garrison in more familiar 
words, a "covenant with Death and an agreement with Hell, involving both 
parties in atrocious criminality -and should be immediately annulled."12 
Phillips identified five elements of compromise with slavery in the Constitu- 
tion: (1)the three-fifths clause; (2) the extension of the slave trade for twenty 
years (in exchange for letting northern shipping interests pass navigation acts 
by a majority rather than by a two-thirds vote); (3)the fugitive slave clause; 
(4) vesting authority in Congress to suppress insurrections; and (5) to act 
against domestic violence. The fulminations of Garrison, Phillips, and their 
colleagues provoked such an intense, sustained 
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a trick played on the "masses." As Dawson saw it, a "Ringr'- he was writing 
during the Grant administration -of "great men" had "fraudulently and 
without any other than selfish or partisan motives, nullified the established 
fundamental law of the Confederacy and violently and corruptly substituted 
for it what they styled the Constitution of the United States," a document 
"antagonistic to the great republican principles" on which the country was 
founded.23 

Dawson's charge that the Constitution was the fruit of an upper-class con- 
spiracy seemed credible to many and appeared, with modifications, in the 
writings of professional scholars like Woodrow Wilson, who wrote of the 
Constitution being employed by the "wealthy classes" to check "popular 
majorities," and of popularizers like Henry J. Ford who described the estab- 
lishment of a "government of the masses by the classes." 24 These writers, 
however, lacked Dawson's indignation, just as their post-Civil War contem- 
poraries, who stressed the compromises of the Constitution over slavery, 
were less strident than Garrison and Phillips. Nevertheless, the view of the 
Constitution which emerged from their pages -emphasizing, as it did, the 
victimization of blacks and masses of average whites -was at striking 
variance with the unrestrained admiration lavished on the document by the 
public of the Gilded Age.25 What seemed to one foreign observer, Herman 
von Holst, in 1877, as "ruinous idolatry" of the document was encouraged the 
next year by Gladstone's famous panegyric: "the most wonderful work ever 
struck off at a given time by the brain of man." 26 Some historians approached 
the Constitution in this spirit. George lra54.9st faorwexample osawahe 
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tion (1929) employed a refurbished chaos and patriots to the rescue approach, 
Beard's book, nevertheless, made rapid headway among serious students of 
history. By 1935, thirty-seven of forty-two new college textbooks incor- 
porated his the~is.~4 Some years later scholars declared that it had "achieved 
the status of the gospel," that "what at first seemed audacious to the point of 
lPse MajestC came ultimately to be taken as commonplace." 35 The dominance 
of Beard's thesis, combined with the influence of abolitionism, means that for 
one hundred and twenty years, from approximately 1840 to 1960, the histori- 
ography of the Constitution was controlled -at the very least highly col- 
ored -by the hypotheses of its detractors. Yet throughout the period public 
respect for the document persisted, for Beard and the Progressives made as 
little impact upon popular attitudes as the critical historians writing during 
the Gilded Age. In 1946 Alfred North Whitehead vied in effusiveness with his 
countryman Gladstone by eulogizing the framing of the Constitution as "one 
of the two occasions in history when the people in power did what needed to 
be done about as well as you can imagine its being p0ssible."~6 This paean 
captured the sentiments of twentieth-century Americans as accurately as 
Gladstone's had those of their nineteenth-century counterparts. 

The next shift in the historiography of the Constitution came as the 1960s 
approached. The sixties, with its insistence on the augmentation of the rights 
of various groups in American society, was one of the great epochs of reform 
in the nation's history. Unlike earlier periods, the Constitution, as interpreted 
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Convention in constructing an enlightened democratic government. 
Although Diamond stressed that the Framers deplored and intended to check 
the excesses of popular government, he emphasized the ardor of their 
democratic commitment, since his intention was to restore from Progressive 
expropriation "their bona fides as partisans of democracy." "The Framers 
wanted," he wrote in another place, to "make d6mocratie safe for the world." 
Since the Constitution was, in his view, an "effort to constitute democracy," it 
was consistent in its spirit and objectives with the Declaration of Indepen- 
dence; the "Declaration's unfinished business - reconciling the competing 
demands of democracy, liberty, and competent government -was precisely 
the task to which the Constitution was addressed." So much for the Pro- 
gressive notion of the counterrevolutionary nature of the Constitution. Since 
the Framers' principle intention was to establish the "good life," "happiness," 
and security for all, they were, self-evidently, patriots. Diamond, in fact, 
canonized them as an "assembly of demi-gods."50 

In an influential article published in 1961, John Roche continued the 
emphasis on democracy by saluting the members of the Convention as 
"superb democratic politicians" and the Constitution as "a vivid demonstra- 
tion of effective democratic political action." In his The Convention and the 
Constitution (1965) David Smith kept the focus on ideas by complaining that 
the Framers had "seldom been judged for their philosophies of government" 
and asserting that there was a "coherent political theory of the Constitution" 
which he proceeded to describe.51 

The momentum of the democratic interpretation of the Constitution 
seemed to be confirmed by the appearance, in 1966 and 1967, of Clinton Ros- 
siter's 7787 The Grand Convention and Richard B. Morris's The American 
Revolution Reconsidered. Rossiter and Morris described the Convention in 
almost identical terms -"a notable exercise in the arts of democratic . . . 
politics."52 They saw continuity between the Declaration of Independence 
and the Constitution; the documents, claimed Morris, quoting John Quincy 
Adams, were parts of "one consistent whole."53 And they considered the 
writers of the Constitution patriots. Rossiter, in fact, was emboldened "in 
deliberate defiance of the ban placed upon the word by serious minded 
historians" to hail them as heroes and to compete with Gladstone and 
Whitehead by quoting John Adams to the effect that the Constitutional Con- 
vention was "if not the greatest exercise of human understanding, the greatest 
single effort of national deliberation that the world has ever seen." 54 The long 
gap between popular veneration and scholarly opinion of the Constitution 
seemed finally to be closing. 

The democratic interpretation of the creation of the Constitution never 
achieved an ascendency, however. In 1968 Paul Eidelberg produced a 
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monograph, The Philosophy of the American Constitution, intended as a 
rebuttal of Diamond, in which he disputed the notion that the ideas of the 
Framers indicated that they wanted to establish a democratic government. In 
Eidelberg's view, the Framers feared the "leveling spirit" of the people and 
were apprehensive "that the national legislature might repeat the experience of 
those state legislatures which . . . had succumbed to 'democracy'" during the 
Confederation period. Consequently, their major objective was, as Eidelberg 
presented it, to introduce the "aristocratic principle" into the new government 
to check and restrain rampant democracy.55 

In The Creation of the American Republic (1969) Gordon Wood reached 
the same conclusion. Unlike Eidelberg, however, Wood adopted a modified 
version of the Progressive approach, rejecting Beardian economic deter- 
minism but emphasizing social conflict. The Framers, he asserted, intended 
"to confront and retard the thrust of the Revolution with the rhetoric of the 
Revolution." There were, he explained, "partisan and aristocratic purposes 
that belied the Federalists' democratic language." What he meant was this: the 
makers of the Constitution were alarmed by the strength of the democratic 
forces - to which he ascribed an irrepressible social mobility -which were 
released by the Revolution and which manifested themselves in the vicious 
conduct of many state legislatures during the Confederation period. To con- 
trol the ebullient democracy became their goal; to do this, they relied on the 
strategy, later explained in Federalist 10, of monopolizing national offices for 
the "natural aristocracy" by enlarging the electoral districts in which they 
ran. By bringing the "natural aristocracy of the country back into 
dominance in politics" the problems of the nation would be solved. The Con- 
stitution, Wood concluded, "was intrinsically an aristocratic document 
designed to check the democratic tendencies of the period."56 

By integrating an analysis of ideas with progressivism Wood challenged the 
conclusions of the democratic interpretation of the Constitution and, with 
assists from Eidelberg and Christopher Wolfe (a trenchant critic of 
Diamond),S7 brought its progress to a halt. But Wood's work was immedi- 
ately attacked by two of the most conspicuous heirs of the Progressive tradi- 
tion, Merrill Jensen and Jackson T. Main, who complained that his treatment 
of republicanism had infused a "conservative bias" into the historiography of 
the 1770s and ~ O S . ~ ~  Then, in 1973, Wood appeared to repudiate the thesis of 
the Creation of the American Republic by asserting that the "talk prevalent in 
1787 of aristocracy versus democracy cannot perhaps be taken literally," that 
"American society in 1787-88 does not appear to have been sharply or deeply 
divided into two coherent classes," and that the contest over the Constitution 
was a manifestation of "antagonism between elites." 59 Neither the Progressive 
nor democratic interpretation worked, Wood evidently concluded. The result 
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was a situation similar to that in the aftermath of Brown and McDonald's 
assaults on Beard: if Diamond, Rossiter, and proponents of the democratic 
interpretation of the Constitution's creation were untenable and if Wood was 
also untenable, whose account could be accepted? 

To this question recent years have given no answer. The energy invested in 
writing about the Constitution in the 1950s and 60s has flagged, perhaps 
because the complexity of the subject and the brief life expectancy of 
everything written about it have intimidated prospective students. No large 
syntheses have been attempted in the 1970s and 80s. The field, in fact, shows 
signs of returning to conditions at the beginning of the 1950s, when scholar- 
ship was confined to journals. Articles appearing in recent journals have 
tended to be specific, technical, and frequently written by political scientists 
using new methodologies such as multivariant analysis to decipher voting 
patterns in the Convention.60 They, of course, have not clarified the 
historiographical problems about the creation of the Constitution. 

In fact, the more many of these problems are studied the more intractable 
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