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"popular constitutionalism" taking place outside the courts, in both
institutional and non-institutional settings. Second, it will allow us to
relate problems of enumeration, whether they arise as problems fac-
ing institutionally authoritative interpreters of texts (like judges) or

2textual drafters, to broader political regimes or orders. In this way,
the problem of unenumerated rights can be considered less as a
problem of the appropriate assertion of judicial power than as a part
of the broad tapestry of American constitutional culture and constitu-
tional politics, both inside the courts and out. I have no intention of
availing myself here of the traditional freedom law journals provide
to attempt to publish what amounts to a book on this topic. Rather
than delving too much into details, I pass relatively quickly over a few
historical markers. My modest goal is to suggest new, and potentially
stimulating, ways to think about a familiar area of longstanding juris-
prudential debate.

If we consider unenumerated rights not purely judicially, but
more universally as appeals made both inside and outside of the
courtroom on behalf of rights not specifically listed in the Constitu-
tion, and in some cases appeals made to textually-listed rights as mere
illustrations of rights having their origins in broader non-textual
sources, it becomes clear that appeals to unenumerated rights have
been a constant in the American political tradition since the nation's
very inception. There is no reason to believe that this will change any
time soon. That said, though, if we track the path of constitutional
development long-term, there are clearly periods in American politi-
cal and constitutional history when the polity, key sectors of the pol-
ity, or politically significant institutions such as courts, or constitu-
tional drafting conventions, focus more intently on the question of
enumeration as a pressing political and theoretical problem. If we
study these episodes of heightened consciousness of enumeration as
problems across time, we will find that they reveal the way in which
rights enumerations, objections to them, and arguments about their
purposes and comprehensiveness, serve distinctive purposes within
the developmental lives constitu-
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I. PRELIMINARIES: UNENUMERATED RIGHTS AND WHAT THEY MEAN
Now

As a theoretical matter, and at the most general level-that is, con-
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to use birth control must, of necessity, derive from a single provision
of the Bill of Rights. The Court might have cited all the amendments
as essentially on par as applied to the facts of the case. Or it might
have cited the First Amendment as prima inter pares, and the other
amendments as secondary, but supportive. Arguably, none of these
alternatives to the announcement of a "new" constitutional right to
privacy would have been any less venturesome than the declaration of
a new, unenumerated right itself.9

Considered in the context of the problem the Court's liberal jus-
tices understood themselves to be facing at the time, the Griswold
opinion is, relatively speaking, quite grounded textually. After all,
the decision by Justices Douglas and Goldberg to ground the ruling
in a constellation of specific Bill of Rights provisions followed a series
of late nineteenth- and early twentieth-century appeals to the Due
Process Clauses of the Fifth and Fourteenth Amendments alone as
independent sources of constitutional rights.'0 These appeals had
long since been anathematized by modern progressive liberals as a
form of illegitimate judicial legislation. Both Justices Douglas and
Goldberg were quintessential liberals deeply steeped in that heritage.
In the earlier line of "substantive due process" cases, there was a tex-
tual touchstone 
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clauses of the First Amendment, or the Equal Protection Clause of
the Fourteenth-in ways that also appear to many to be almost infi-
nitely malleable? If this is the case, as indeed it has by now long since
been, it is not at all clear that the announcement of a new category of
rights is, in any independent sense, a significant problem rather than
a marker for a certain type of judicial temperament, or, in the idiom
of Professors Tushnet and Michelman in their papers for this sympo-
sium, respectively, a willingness to go "too far" in their 
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have any principled and consistent opponents-a fact that bodes well
for their future within American law and politics.

To be sure, in the post-Griswold era, many (though not all) con-
servatives have become vehement critics of unenumerated rights like
the right to privacy. At the same time, however, these same conserva-
tives are often simultaneously the most boisterous cheerleaders for
the proposition that there is a "higher law" or "natural law" back-
ground inherent in the American political and constitutional tradi-
tion. Allusions to the opening words of the Declaration of Inde-
pendence are standard, as are arguments tracing Jefferson's words
forward into Lincoln's thought, and onwards into the Constitution
itself. 2 In many respects, this reading of the American constitutional
and political tradition is incontrovertible and should hardly be con-
sidered the insight of a "conservative" reading of the nation's political
past. The assumption that Americans are possessed of God-given po-
litical and constitutional rights-some of which are enumerated, and
some not-pervades the thinking of the greats (Jefferson, Lincoln,
and Locke before them), the people themselves, and (much less fre-
quently, but nevertheless, longstandingly) the courts. 3 Indeed, much
of the conservative animus against recent reiterations of a right to
privacy by the Supreme Court is rooted in natural rights arguments
alleging that, in announcing this "new" right to the use of birth con-
trol, abortion, and same-sex intimacy, the Court has arrayed itself
against the reason inherent in the God-given natural order. 4 For
these conservatives, the problem is less that the Court has shown itself
to be a non-positivist believer in natural law and that it confers rights
on the basis of that law, but rather, that its understanding of natural
law (or right) is wrong, and, indeed, corrupt. Although some natural
law proponents remain textualists and positivists when it comes to

12 GARRY WILLS, LINCOLN AT GETTYSBURG: THE WORDS THAT REMADE AMERICA (1992); see

also HARRY V. JAFFA, CRISIS OF THE HOUSE DIVIDED: AN INTERPRETATION OF THE ISSUES IN THE

LINCOLN-DOUGLAS DEBATES 308-29 (1959) (discussing Lincoln's views about the equality of
men under the Declaration of Independence). See generally EDWARD S. CORWIN, THE "HIGHER

LAW" BACKGROUND OF AMERICAN CONSTITUTIONAL LAW (1955) (portraying American constitu-
tional law as a product of earlier legal regimes).

13 For useful evidence of this, with an emphasis on the courts, see James W. Ely, Jr., "To pur-

sue any lawful trade or avocation": The Evolution of Unenumerated Economic Rights in the Nineteenth

Century, 8 U. PA. J. CONST. L., 917 (2006) and R.H. Helmholz, The Law of Nature and the Early
History of Unenumerated Rights in the United States, 9 U. PA.J. CONST. L. (forthcoming Oct. 2006).

14 See generally HADLEY ARKES, FIRST THINGS: AN INQUIRY INTO THE FIRST PRINCIPLES OF

MORALS ANDJUSTICE (1986) (contemplating the interaction of man-made law with moral law);
HADLEY ARKES, NATURAL RIGHTS AND THE RIGHT TO CHOOSE (2002) (discussing how the con-
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questions of the judicial power to interpret legal texts, 5 many, one
suspects, would be perfectly content if the Court's interpretations of
ostensible natural rights coincided more completely with their own
reading of the natural order. If the Court were to do this, after all, in
their eyes, it would simply be affirming, and not inventing.

In short, if (as Justice Black famously insisted in Griswold),l un-
enumerated rights are simply appeals to natural law in a different
form, then there is absolutely nothing new about unenumerated
rights, and conservatives are, by and large, no more critical of them as
a matter of principle than are liberals. They would derive those
rights in different ways, and apply them in very different cases.

III. UNENUMERATED RIGHTS AS A PROBLEM

While appeals to unenumerated rights in American culture, poli-
tics, and law are perpetual, enumeration problems are cyclical,
though not necessarily in any regularized sense. They move to the
fore and disappear as the polity moves through time, as they relate to
broader questions of regime politics.' 7

As noted above, in the form we know it today, the enumeration
problem is, first and 
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a preoccupation with the necessity and propriety of drawing up pub-
licly promulgated lists of protected rights, which entailed a debate
about what rights should be added to the list, and what was properly
left off, as well as about whether the list was intended to be compre-
hensive, each of these episodes raised very different legal, political,
and institutional problems. Only by undertaking a comparative as-
sessment of these diverse confrontations with the enumeration prob-
lem can we properly situate our own enumeration problem. This is a
prerequisite to assessing the prospects for unenumerated rights in
the American political future.

At the time of the Founding, the problem of enumeration was a
problem of the sort characteristic of any constitutional founding:
what to put in and what to leave out, or, put otherwise, what to list
and what not to list. A founding problem is a regime problem in its
most elemental sense. While there is much dispute, imprecision, and
inconsistency in discussions ofjust how we identify political and legal
regimes, few would disagree that a polity's decision to create an en-
tirely new slate of governing institutions-institutions that then, in
turn, subsist and develop through time-represents the inauguration
of a new political and constitutional regime.

Of the several enumeration episodes I explore here, the Founding
episode tracks to the greatest extent the sorts of questions Graber
raises. Here, the debate really is, at its core, about the best strategies
of protecting rights. How important are (enumerated) "bills of
rights" for rights protection? How important, relatively speaking, are
questions concerning the enumeration, not of rights, but instead of
governmental powers? 8 How important are structural features of the
constitutional architecture, such as the "double security" of the sepa-
ration of powers (where ambition counteracts ambition) and federal-
ism's "compound republic," relative to rights enumerations?' 9 Within
this debate, of course, there were those such as the Anti-federalists
who identified rights enumerations as crucial, and others who ac-
corded them (at least at the national level) considerably less signifi-

20cance.

18 See THE FEDERALIST No. 27 (Alexander Hamilton), supra note 3, at 177 ("[T]he laws of
the Confederacy as to the enumerated and legitimate objects of its jurisdiction will become the
SUPREME LAW of the land; to the observance of which all officers, legislative, executive, and
judicial in each State will be bound by the sanctity of an oath.") (emphasis in original); THE
FEDERALIST No. 84 (Alexander Hamilton), supra note 3, at 515 ("[T]he Constitution is it-
self... and to every useful purpose, A BILL OF RIGHTS.") (emphasis in original).

19 THE FEDERALIST No. 51 (James Madison), supra note 3, at 320 (arguing that "the interior
structure of the government [must be designed so] that its several constituent parts may, by
their mutual relations, be the means of keeping each other in their proper places").

20 See generally THE FEDERALIST No. 84 (Alexander Hamilton), supra note 3, at 510-20 (argu-
ing that the Bill of Rights is unnecessary due to the broad power vested in the people).
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When it came to central enumeration problems of this era as I
conceive them-whether the U.S. Constitution should include a list
of textually enumerated rights-the problem during this episode
sounded chiefly in federalism. It entailed a controversy and debate
about the best way to protect the people and their states (with which
they more deeply identified at the time, both culturally and politi-
cally) from the potential predations of a distant central government
radically more powerful than the one known during the predecessor
Articles of Confederation. In that way and others, the debate and
controversy was quite distinct from 
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Once it was decided that a Bill of Rights would be added to the
Constitution by the First Congress, there was, of 
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were new.26 But some-and I will focus on these here-were the very
same Bill of Rights provisions that had been enumerated in the first
enumeration episode. The question this time was whether 
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larly troubled (or at least concerned in any sustained way) with what
later generations took to be the "profound" problem of untethered
judicial power. Justice Harlan understood the enumeration of rights
in the Bill of Rights to be but one source of judicially enforceable
federal rights. In his opinions (often dissents) regarding the applica-
bility of those rights to the states, he did not especially trouble him-
self over settling on a single grounding for the rights. For Justice
Harlan, history, tradition, natural law, or textual enumeration would
do, and each would do just as well as the other. He commonly cited
many of these touchstones simultaneously. 9 Although Frankfurter
would later charge Justice Hugo Black with following in Harlan's
footsteps in setting out weh  (wou0 11 289 495wouwtual )Tj
11.2 0 0 1170 11 289 495incorpomerati,nd" Harlan's
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center. The liberal justices of the modern Court were staunch critics
of the earlier Court. But, nevertheless, they ultimately welcomed the
responsibilities it had created and assumed. In the third enumera-
tion episode, both Black and Frankfurter took the problem of un-
cabined, anti-majoritarian, judicial power as their overriding concern.
The central question in the famous debate between Hugo Black and
Felix Frankfurter was whether a commitment by judges to hold the
textually enumerated provisions of the Bill of Rights to be applicable
to the states-all of the provisions, and only those provisions-imposes
the sort of discipline on the exercise of judicial discretion that would
confine judges to a constitutionally appropriate role, thus preserving
the prerogatives of a representative, democratic government. Justice
Black's faith was that it would. Justice Frankfurter contended that
any such faith would be misplaced, and that Black's focus on the en-
forcement of enumerated rights, and enumerated rights only, was
likely to prove a false hope. Character and a self-restraining tem-
perament-and not text-Frankfurter believed, was the only real
hope.

Subsequent developments--developments which have set the
stage for the enumeration problem we face today-proved Black and
Frankfurter both to be correct in their fears, and overly sanguine in
their remedies. Black had insisted that judicial power could be ap-
propriately constrained only by judges committed to grounding all of
their rulings in explicit provisions of the constitutional text. But dur-
ing the Court's Warren (1953-1969) and Burger (1969-1986) years,
there was no particular correlation between the Court's decision to
cite a particular textual provision and the modesty of the Court's am-
bitions. 4 Those Courts certainly proved venturesome in their appli-
cation of the unenumerated right to privacy. But they were equally
venturesome in their interpretations of the Equal Protection and Es-
tablishment Clauses, and the Constitution's other plainly enumerated
provisions. While the former forays, of course, spurred one set of
criticisms (that the Court was not interpreting the text), and the sec-

33 See MARK SILVERSTEIN, CONSTITUTIONAL FAITHS: 
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ond a slightly different set (that the Court was interpreting the texts
willfully and, in some cases, whimsically), both were criticisms of the

5
core problem: willfuljudging and unrestrained judicial power.

Justice Frankfurter had been convinced from the outset that this
would be the case and that efforts to constrain judicial power through
what he took to be a naive faith in textualism were doomed to failure.
On this he was proved correct. He argued in turn that the only way
judicial power could be confined to its appropriate scope was if
judges were steeped in an understanding of the nature of their role
within the larger political system-through a thoroughgoing process
of professionalization in case 
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preme Court had been a key player in the rise of Great Society liber-
alism, it was a key target for Great Society liberalism's opponents.
Conservatives undertook a sustained attack both on a liberal activist
Court, and the interpretive theories that enabled it. Along the way,
these interpretive theories lost much of their political support outside
of the increasingly closed academic circles in which they were dis-
cussed. Many came to see arguments that, in a stampede toward
"fairness" and "social justice" (rightly understood), passed impatiently
over the provisions of the Constitution itself as the willful assertions
of an increasingly arrogant and condescending liberal law school
elite. They increasingly dismissed non-interpretivism, along with pro-
nouncements from the legal academy concerning questions of consti-
tutionality, out of hand. A theoretical correction was long overdue.
Arguments focusing on the constitutional text, and some form of
original meaning, assumed a new prominence.

Today we are witnessing a textualist renaissance in American con-
stitutional thought. This, of course, is evident in conservative
thought, where the influence of Justice Scalia's textualism has been
profound.3 7 But it is also evident amongst liberals, where newly tex-
tualist approaches have risen to prominence because they are mani-
festly better attuned to a conservative political context. After the
death of non-interpretivism and the more freewheeling, untethered
versions of living constitutionalism, there seem to be three alternative
versions of legal liberalism currently vying for preeminence: 1) mul-
tiple origins originalism; 2) welfare constitutionalism; and 3) transna-
tional rights enumeration. If liberals continue to exert a significant
influence on the development of American constitutional law, one
(or some combination) of these theories may very well provide the
context for the future of (liberal) versions of unenumerated constitu-
tional rights.

There have been several contenders for preeminence amongst lib-
eral constitutional theories seeking to preserve and extend the liberal

36 See POWE, supra note 34 (discussing the relationship between political forces and decisions
by the Warren Court); Howard Gillman, Party Politics and Constitutional Change: The Political Ori-
gins of Liberal Judicial Activism, in THE SUPREME COURT AND AMERICAN POLITICAL DEVELOPMENT,
supra note 1, at 138 (analyzing the role of political agendas in explaining judicial interpreta-
tions of the Constitution).

37 See RALPH A. 
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constitutional regime generated during the Warren and Burger years
that gave the country both Griswold v. Connecticut and Roe v. Wade.35

The first, "multiple origins originalism,00 joins conservative original-
ism by venerating the Founders. It then goes on, however, as many
conservative originalists do not, to take up the whole of American his-
tory sequentially, multiplying the number of "foundings" in the
American constitutional tradition. origins origins ists 
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was the case with multiple origins originalism, welfare or positive
rights constitutionalism comes in more- and less-textualist versions.
The more-textualist welfare constitutionalists, like Sotirios Barber,
derive their understandings from readings of the Constitution's
broadly worded provisions, like the Preamble, and its assertion that
the text was designed to "promote the general welfare" (along with
similar statements from an array of Founders and subsequent touch-
stone figures acceptable to conservatives, such as Abraham Lincoln-
but not Franklin Roosevelt). Barber argues that the particular provi-
sions of the Constitution must be interpreted in light of the docu-
ment's overarching objective, which is to promote "the general Wel-
fare" or to advance the collective public good."

Other welfare constitutionalists, like Cass Sunstein, appear less
fully textualist in placing emphasis on the (non-textual) New Deal
transformation. But to characterize this as a form of non-textualism
may be misleading, for Sunstein's trick is to appeal to a whole new set
of texts as potential grounds for the Court's protection of new rights.
Just as many conservatives have argued that the Declaration of Inde-
pendence is, for all intents and purposes, part of the Constitution's
text, Sunstein appeals to Franklin Delano Roosevelt's "Four Free-
doms" speech as, essentially (like the Declaration), a constitutional
document.45  But Sunstein's welfare constitutionalism is conjoined
with the third version of legal liberalism concerning rights currently
jockeying for preeminence: transnational rights enumeration. In his
recent work on constitutional interpretation, Sunstein has made vig-
orous appeals to the post-World War II rights enumerations in inter-
national (and European) declarations, conventions, and treaties as
relevant touchstones for domestic American constitutional under-

44 See SOTIRIos A. BARBER, WELFARE AND THE CONSTITUTION 1 (2003) (arguing that "fidelity
to the American Constitution entails a concern for... 'the solid happiness of the people'"); see
also CASS SUNSTEIN & STEPHEN HOLMES, THE COST OF RIGHTS: WHY LIBERTY DEPENDS ON TAXES
15 (1999) ("Personal liberty, as Americans value and experience it, presupposes social coopera-
tion managed by government officials.").

45 See CASS SUNSTEIN, THE SECOND BILL OF RIGHTS: FDR'S UNFINISHED REVOLUTION AND
WHY WE NEED IT MORE THAN EVER 5 (2004) (viewing FDR's Four Freedoms and Second Bill of
Rights as reflected in the Court's late-twentieth-century jurisprudence). The bite noire of "posi-
tive rights" (or constitutional "duties") constitutionalists is TA12lness NEEin Tm (constitutional )Tj
8.5 0 6tJ"l7 188.8 Tm (i-) 6e in 

in Rights "posi-

their 05)-j
12.1 0 00 0 7 176 128 0 0
10.7 0nencida8.9 0 0 7 1alists constegulter-
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standings. Sunstein's call for a new attentiveness to such touchstones
resonates with a swelling body of work which understands that 
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tions to common sets of problems.48 Many of these global governance
networks take up highly technical questions of science and environ-
mental policy, communications regulation, or antitrust, to name just
a few areas, and envisage increasing interaction between career pro-
fessionals with special technical expertise in administrative agencies.
But many proponents of global governance understand rights ques-
tions in very much the same terms. They see judges and courts as es-
sentially the equivalent of the expert administrators in the particular
"policy" area concerning rights. In this vision, which is fast becoming
a touchstone of liberal constitutional thought, judges around the
world engage in an increasingly routine "court-to-court" dialogue to
arrive at more sensible "expert" judgments about the instrumentalist,
functionalist or purposive meaning of rights. 9 In many cases, domes-
tic judges integrated into these networks will consult with each other
transnationally to arrive at "improved" interpretations of the rights
that are already enumerated in their domestic constitutions. In oth-
ers, judges will appeal to new enumerations, as set out in interna-
tional (and foreign) declarations, covenants, and treaties, as relevant
sources for rulings on domestic constitutional questions.

The degree to which these new, post-War enumerations are con-
sidered legally binding varies by country and by the particular enu-
meration in question. Many, however, understand that patchwork
status quo as temporary and as a prelude to an evolution of what will,
in time, become a global legal order; while certain of these rights
enumerations may not be legal at the moment, they are envisaged as
becoming legally binding in the future. Many liberal American law
professors are now working hard to work out the theoretical mecha-
nisms through which these international and foreign enumerations
might be currently considered binding, or, in time, made so. 0 Other

48 See, e.g., ANNE-MARIE SLAUGHTER, A NEW WORLD ORDER 195 (2004) ("[H]eads of state,
prime ministers, regulators, judges, legislators, pundits, and scholars everywhere [should] em-
brace[] the concept of government networks as prescription rather than description and [seek]
actively to create and use them as instruments of global governance."); see also Ken I. Kersch,
Constitutions and What they Mean Today: The Brewing Battle Between Charter and Network Constitu-
tionalism, LAW & Soc. INQUIRY (forthcoming).

49 See generally AHARAN BARAK, PURPOSIVE INTERPRETATION IN LAW (2005) (arguing for a pur-
posive interpretation of rights driven by an increasingly international context); STEPHEN
BREYER, ACTIVE LIBERTY: INTERPRETING OUR DEMOCRATIC CONSTITUTION (2005) (hinting at the
notion of an international,jurisprudential conversation).

See KERSCH, CONSTRUCTING CIVIL LIBERTIES supra note 21, at 341 ("In recent years, one of
the most striking turns in elite intellectual life in the United States, particularly within political
science and constitutional law, has been a 
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more strategically cautious liberal law professors have set themselves
to the task, not of advancing theories of how these enumerations
might be made legally binding on American courts, but rather on
how to convince American judges that they are under a professional
obligation to be aware of these foreign and transnational rights enu-
merations, to consider them, or to give them due weight in their rea-
soning about the content of domestic constitutional provisions.

If a new international legal order is at hand, which is understood
to be "constitutional," then this new set of foreign and international
enumerations (or some subset of them) may very well, in time, as-
sume the status of additions to the Bill of Rights. If this is the case, it
is not clear whether we would want to characterize this as an appeal
to unenumerated rights, or instead, as an extension of the list of
enumerations to which we hold ourselves legally bound. It is possible
that these external enumerations might come to stand in American
courts in the position that the Bill of Rights provisions named in Jus-
tice Douglas's Griswold opinion did to the "right to privacy" an-
nounced by the Court. They could, that is, be referenced either sin-
gly or in multiples as supportive of either a particular reading of a
textual constitutional right that comports with (for example) Euro-
pean practice, or alternatively, as providing support for a newly ar-
ticulated unenumerated right, such as "the right to die with dignity,"
"the right to treatment," etc. If this comes to pass, the new set of
post-War transnational enumerations would provide an entirely new
means of legitimizing decisions by American courts to declare new,
unenumerated rights.

So far as regimes are concerned, this can be looked at in two ways.
It might be considered part of a strategic effort to extend the (do-
mestic) liberal constitutional regime through moral exhortations in-
volving foreign and international sources of law. Alternatively, it
might be viewed as a broader, transnational effort to build what is es-
sentially a new legal and institutional order. Liberals ) gly 
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be the constitutional and judicial adjunct of Democratic Party foreign
policy multilateralism.

VI. CONCLUSION

Although there is little doubt that 



EVERYTHING IS ENUMERA TED

have taken up here, and one about which I have no special exper-
tise.

Given the developmental history or rights enumeration episodes
in the American constitutional tradition, what can we say about the
likely future of unenumerated rights? I have argued as prognostica-
tion above that three 
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consult with judges of other countries who are called upon to serve
similar domestic duties. 4 If judges internalize this attitude, we will
find them in coming years increasingly willing to cite enumerations
wherever they may find them. Whether they then use these to an-
nounce new rights or to interpret domestic rights in a particular way
is neither here nor there. This phenomenon, if it comes to pass, may
very well constitute our next enumeration problem. If it does, we will
increasingly ask questions such as what within the emerging "global"
regime is to be part of the new list? To what degree are domestic
judges charged with enforcing that list (or considering it seriously)?
How should a domestic judge position and understand himself as an
actor committed to governance and/or government?

This episode has just begun to reveal itself. But there is a very
good chance that it will structure the central enumeration problem
of the future.

See Ken I. Kersch, The Supreme Court and International Relations Theory, 69 ALB. L. REV.

(manuscript at 20, on file with author) (forthcoming 2006) (illustrating the Supreme Court's
new attention to the role of judges in constructing a peaceful, prosperous, and just interna-

tional order).
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